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Abstract: This paper summarizes the political and legal situation in 1948. It includes basic
overview of development in previous years and focuses on the problem of legality of selected
problems of the Communist overtook of power. These problems are especially: the appointing
of ministers by presidents, importance (or unimportance) of number of resigning ministers
and irresponsibility of president for his acting
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1. Introduction

Lot of papers and books were aready written about the Communist overtook of the power
in 1948; many of them are the memoirs of direct participants. Nevertheless, just few of them
focused on the legal aspect of this problem — on the first place | want to mention the articles of
Vaclav Pavlicek written in 1967 and 1968 and presented in his book on freedom and
democracy [PAVLICEK 2005]: February 1948 in Parliament, Political Parties and Socialism
and February 1948 — some notes on the February events in Czechodovakia. The
consequences are preciously summarized in many parts of the latest monograph dealing with
the topic of Communist law. [BOBEK, MOLEK, SIMiCEK 2009]

This article is targeted to give an overview of the events of February 1948 from the legal
point and is concentrated on the acting of constitutional functionaries by this time. The article
has to answer the question of legality of the constitutional procedures which resulted to the
power overtook realized by Communists after the demission of ministries of democratic
parties.

2. Political situation 1945-1948

2.1 Starting points

The main event which influenced the next development of Czechodovak state and society
was the 1946 election. The Communist Party won this election having gained 114 of 300 chairs
in the National Assembly.”

But it is a mistake to think that the policy line of the state was given by the results of this
election. Much more important were the negotiations between the Czechosovak exile
government and Soviet Union about the strategic orientation of Czechosovakia during the
World War 1. Act which confirmed the process of convergence with USSR was the
Government program of Ko3ice assumed in April 1945. [BOBEK, MOLEK, SIMICEK 2009]

! Election in 1946 ended by the victory of Communist party. There were 114 Communist MPs, 55 National
Socialist MPs, 46 Popular Party MPs, 46 Slovac Democratic MPs, 39 Socia Democratic MPs and 3 Freedom
Party MPs. The victory strengthens the position of Communist Party in the international communist movement
too. [PAVLICEK 2005]
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Next important point was complete reconstruction of the system of political parties. The
situation in Czech lands was influenced by the position of the political representatives in exile,
in Slovakia it was given by the results of the Slovak National Rising 1944. All politicians
including president Benes linked their conception of new political system with criticism of pre-
war parlamentarism. “Prezident BeneS prosazoval v fadé svych projevi v Londyné systém
dvou nebo jedté |épe tii stran — levice, stiedu a pravice. Predpokladal, Ze v levicové strané by
splynuly Komunisticka strana Ceskoslovenska, socidlni demokracie a narodni socialisté a ze
komunisté by se v této mase rozplynuli. (...) Stied méli predstavovat lidovci a konzervativni
dozku agrérnici.” [PAVLICEK 2005]

Even conception of the Communist party (creation of united Socialist Party and cooperating
Popular Party) was not completely realized. The basic phenomenon which the parties were
agreed on was the abolition of opposition and governmental cooperation of all approved
parties in the platform of Nationa Front. These parties were the Communist Party, National
Socidist Party, Social Democracy and Popular Party in Czech lands, Democratic Party and
Communist Party in Slovakia (Labour Party and Freedom Party were marginal).

After the election two competing political blocks took shape. Right-wing (or democratic)
block led by the National Socialists (including Popular Party, Slovak Democrats and part of
Social Democracy) and left-wing block led by Communists. Communist Party laid out a target
to gain absolute mgjority in the next election (1948) shortly after the election 1946. Already
that time the Communists were accused by other parties of effort to install a dictatorship.

2.2 Rising conflict

Preparations for new election culminated during Fall 1947 especidly in relation to Congress
of Social Democracy (November 1947) and the meeting of the Central Committee of
Communist Party in the same time. Communist chairman Klement Gottwald spoke about the
necessity of gaining support of majority, danger of possibility of reactionary putsch and about
the preparation for election in all ways. [GOTTWALD 1958] But we cannot understand the
term “preparation for election” in the same meaning as in tradition democratic societies. As
narrates eyewitness of this period, journaist Karel Pacner: “Velkou roli mélo sehréat
zastraSovani v predvolebni kampani. Zacdkem ledna 1948 vydal komunisticky velitel Sboru
narodni bezpecnosti rozkaz: V zgmu verginé bezpecnosti a poradku je tieba, aby na kazdé
verginé schizi byl pritomen aspon jeden ¢len SNB, ato v ob¢anském odévu jako posuchac. Je
velmi prospédné, kdyZ se postavi nebo s sedne vedle spolehlivého obcana. Pronese-li nékdo na
schizi trestni vyrok, piihlasi se pak spolehlivy ob¢an o slovo a napadne trestny obsah Feci.
Ponévadz zde jde o verbani delikt, je zapotiebi s zavadny vyrok do slova poznamenati a pak
uvést v udani. Jak ¢len SNB, tak i spolehlivy ob¢an na schiizi pritomny vystoupi pak pred
soudem jako svédci.” [PACNER 1997]

Pavlicek gives us the testimony about infiltration of communistsinto other parties and about
possihility of creation of united left-wing candidacy date: “Podpora levice v nekomunistickych
stranach meéla pripadng i vyustit v koncepci vytvoreni levicové kandidatky ve volbéch, ktera by
zahrnovala véechny pokrokové a demokraticke sily a 8a za ramec komunistické strany. V
zgmu realizace této politiky byla zeiména v socidni demokracii av narodné socialistické stran¢
podporovana frakéni cinnost a pripravovana ptda pro takovou kandidatku,” and he
supplements that the question of power had to be decided. [PAVLICEK 2005]
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3. February 1948

3.1 Escalation of crisis

Launching moment of the conflict became a disposal of land commander of Police (SNB)
lieutenant-colonel Dybal. He called out eight non-communist local commanders in Prague 12"
February 1948. This situation was discussed in the government next day and the democratic
representatives protested against this proceeding, especially Minister of Justice Prokop Drtina
who said: “Doveédél jsem se, Ze na ministerstvu vnitra byl veéera vydan rozkaz zemského
velitele SNB pplk. Dybala, podle néhoz ma dojit ke zméné na osmi velitelskych mistech
obvodnich velitelt SNB v Praze. Také na nékterych velitelstvich maji byt uskutecnény zmeny.
Pri tom se mgji na mista dostat vesmés piidusnici KS, ae naproti tomu se odstraiuji a
odchézeji dastojnici SNB vySSich hodnosti a s delSi duzebni dobou, kteri maji vybornou
kvalifikaci, a opomijgji se timto zpiasobem ve prospéch mladSich a mén¢ kvalifikovanych
kolegu jen proto, Ze jde o ¢leny komunistické strany. Tato opatieni byla zigjmé ucinéna praveé
v predvecer dnedniho jednani viady a musi tedy vyvolati nejen rozruch a nedavéru v kruzich
nekomunistickych ¢leni narodni bezpecnosti, ale také nglhlubSi nedaveéru ¢lena viddy ostatnich
politickych stran.”

The government agreed with his arguments and accepted a resolution to stop moving the
SNB officers and investigate complaints on Interior and Justice. Communists didn’'t agree with
that. [PACNER 1997]

Communist minister of Inferior Vaclav Nosek refused to fulfill the governmental resolution:
he said this matter is not in the competence of government.? Democratic ministers demitted in
protest against his practice and hoped in fall of whole government and defeat of Communistsin
election.

Next advancement depends on president. He wasn't delighted with the demission and his
first reaction was not to accept it. Communist Prime Minister Gottwald was against that and
forced him to accept the resignation. [KAPLAN 1997] According to testimony of president’s
chancellor Jaromir Smutny BeneS didn’'t intend to accept the demission and planned the
continuation of the government in current composition till early election. But Gottwald
pressured on him enormously to accept and nominate new ministers offered by Communists;
the representatives of democratic parties didn’t expect this evolution [SMUTNY 1996].

Anyway, the upcoming pressure existed in whole society on all levels. Movements of Soviet
Army in Ukraine, Hungary and Germany and visit of Soviet diplomat Valerian Zorin also
couldn’t calm down the situation.

2 Nosek requested to make a legal analysis of the jurisdiction of the cabinet in this matter. One of the experts
mentioned the resolution had been only formally incorrect — according to the Congtitution the Government had
had to declare the question as a palitical and decide about it. Author of the expertise advised of fact that
democratic (non-communist) ministers had the majority in government and they can (even repetitively) recall
the procedures advantageous for the Communist Party. [PACNER 1997]
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3.2 Legal point of view

3.2.1 Appointing of ministers by the president

Let's concentrate on the legal aspect of incurred situation. Pavlicek says that both parties
emphasized the necessity to solve the crisisin legal and congtitutional way. [PAVLICEK 2005]

Valid 1920 Congtitution that prime minister and other ministers are appointed by the
president (8§ 70). Government shall be responsible to the National Assembly which may express
no confidence to it by the majority of votes (8 75). Pavli¢ek thinks that the easiest and most
logical way to recall the government would be this way. “Byl by to zéroven postup i podle §
78 Ustavy, podle néhoz vydovila-li podanecka snémovna viadé nedavéru (...) musela vidda
podat demisi do rukou prezidenta republiky (...). O moznosti vyuziti parlamentu vak
nenachazime v dokumentech téchto stran Zadné zminky, Ize se domnivat, Ze na parlament a
postup podle téchto ustanoveni Ustavy v celém pribéhu krize pravicové strany ani
nepomyslely.” [PAVLICEK 2005] The democratic parties trusted in the cooperation with
president and fall of whole government.

The question iswhat the legal possibilities of president BeneS were. Traditional legal science
of the First republic acknowledges broad competences to the president: “Pokud se propoudteéni
vlady tyce, nutno zduraznit, Ze president republiky je jest statopravné také zde viastnim
subjektem tohoto prava a ze mu patti volna iniciativa. President by nemusil vyckavati Zadosti o
demis, kdyby chtél viddu, ¢i jednotlivé jgi ¢leny propustiti. Nepotiebuje k tomu také
piedchézejicino ndvrhu viddy nebo jejiho predsedy.” [SVOBODA 1934] Pavlicek didn't agree
with this statement by accentuation of the principle of parliamentary democracy and reports to
the proposal of 1920 Congtitution. [PAVLICEK 2005]

In my opinion argumentation of Véaclav Pavlicek is more logical and systematical than the
opinions of the opposite side. Therefore the president had no power to repeal the government
without no-confidence vote in Parliament against it.

3.2.2  Number of ministers demitted

Other discussed problem is the importance of fact that only minority of ministers resigned.
Common opinion is that after demission of majority the government should no more exist.?
This opinion is based on § 80 of the Constitution (resp. on 8 4 of President’s Decree No.
1/1945 Coll. on New organization of government): the Government have a quorum by
presence of the majority of members. Pavlicek objects: “V uvedeném ustanoveni se uvédi, Ze
vlada rozhoduje ve sboru, ktery je schopen se usnéSet, je-li piitomna nadpolovi¢ni vétSina
¢lent viddy. Neschopnost viady usnédSet se neznamena nutné povinnost viady podati demisi, ale
toliko povinnost predsedy vlady zabezpecit znovu jeji délnost a udrzet s davéru v parlamentu,
tak, jak to Ustava vyzadovaa.” [PAVLICEK 2005]

Proof of this interpretation is the fact that in the moment when president was appointing
new ministers majority of ministers demitted (Social Democrats Véclav Majer and and
FrantiSek Tymes resigned).*

® E. g.: “Twelve ministers |eft but fourteen stayed; therefore the Government had the quorum. By demission of
one more minister the Government exists no more. In this situation the Communist Party had the advantage:
Gottwald understood it at once.” [PACNER 1997]

* Compare the opinion of Karel Pacner. [PACNER 1997]
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3.2.3 Non-responsihility of president

Third key point of this constitutional problem is the non-responsibility of president from the
execution of his office. According to Constitution the government was responsible for his acts;
all president’s act should be countersigned by prime minister or responsible minister (8 66).
Constitutional customs demanded to sign the repeal of prime minister leaving his office by
himself and appointive decree by the new prime minister. [WEY R 1937]

Therefore it wasn't possible to repeal the prime minister without his consent. “Takovy
prezidenttiv akt nemohl byt platny bez spolupodpisu predsedy viady, z ¢ehoz by vyplyvalo, Ze
prezident nemohl platné propustit premiéra neporaZzeného v Narodnim shromézdéni proti jeho
vili z jeho Uiadu, aniz by porudil Gstavu.” [PAVLICEK 2005] Opposite argumentation is used
(again) by some of pre-war constitutionalists: “... by nebylo piekaZzek, aby i propusténi staré
vl&dy bylo spolupodepsano premiérem novym. President republiky je subjektem téchto kona a
ucelem kontrasignace neni, aby mu ji znemoZziovala, ae jen aby konstruovala odpovédnost za
tyto akty. Dovede-li s president opatfit kohokoliv, kdo svoji odpovédnosti za jeho akty —
zmeény viady nevyjimgie — pied parlamentem obstoji, nemiZze mu byt branéno, aby ji
predsevzal.” [SVOBODA 1934] This argumentation is problematic related to the democratic
legitimacy of such conduct.

4. Conclusion

That’s about the formal constitutional procedures applied by the solution of this crisis which
reached to the Communist putsch: the proceeding of demission of the democratic ministers and
of appointing new government members loyal to the Communists didn't break the constitution.
The restoration of government passed in accordance with law.

But all non-legal ways to gain al the power has to be mentioned too. Creation of action
committees on all levels, rearming of Popular Militia, stopping of publishing non-communist
press and unreasonable seizures of democratic politicians were very significant non-legal
actions of the Communist Party in this time. Main importance has the “restored” National
Front with participation of representatives of many interest organizations (Labour Unions,
Agrarian Union, partisans etc.) and turn-coats from Popular and Nationa Socialist Party.
Communist party and Social Democratic Party sent their official representatives. This new
National Front was under the full control of Communists and was an instrument to realize the
policy of the Central Committee of KSC. [RIPKA 1995]

By staying on the formal point of view, we can see also one other legal possibility how to
solve this governmental crisis. First option was the new parliamentary election, solution
planned by the democratic parties, which expected not-acceptation of the demission by
president BeneS and fall of the common government of National Front.

Neither Communists nor democratic parties tried to use the solution within the jurisdiction
of Parliament. E.g. the democratic parties might try the process of summoning of the National
Assembly and no-confidence vote (according to 8§ 76 of the Constitution). Question is the
chance to redlize this process because the magjority in the National Assembly was very
uncertain. But from the confidence voting for the new Gottwald’'s government we can assume
that this process will not have a chance and Communists could be more successful trying to
decide the battle on the field of Parliament, especially because of many turn-coats from
National Socialists, Popular Party and mainly Social Democrats which also gave information to
Communists during the whole time of the crisis. [PACNER 1997, RIPKA 1995]
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Wednesday 10" March 1948 came the “reborn” government to the Parliament. 241 MPs
were present, 9 (reportedly) on holidays, 6 had resigned and 44 were hiding or run off to
western countries (of 300 MPs). Till next day (day of the confidence vote) another 11 MPs
missed. The voting was unanimous. Communist politician Véclav Kopecky later said: “Z
obavy, aby jednomyslnost pii hlasovani v Narodnim shormézdéni nebudila dojem vynuceného
zglgich&altovani, primo jsme prosili nékteré podance, o kterych jsme veédéli, Ze s ndmi ve své
dus nesouhlasi, aby hlasovali proti, anebo se aspon zdrZzeli hlasovani. Uji&tovali jsme je, Ze se
jim nic nestane a nabizeli jsme jim razné zaruky. Ale nebylo to nic platné. Hlasovali
jednomysné pro...” [PACNER 1997] Through this voting Communists legalized their
overtook of power in Parliament.

Nevertheless, communists gained the real power in the country during the first days of the
crisis. They needed the signature of president BeneS only to confirm they victory, formally
achieved in democratic way. [KAPLAN 1997, PACNER 1997]

Summarized: Enthroning of Communist power on the constitutional level passed in
compliance with Congtitution even though acting realized by Communists and Security forces
controlled by them during were explicitly contrary to law. Therefore it was in logica
antagonism with the Marxist theory of Violent Revolution as explained by Lenin in The State
and Revolution, [LENIN 1950] but politica processes and other unrightfully actions of
Communists in following years could be much more understand as Violent Revolution than the
February 1948 putsch. And we can aso assume that the Communist party would probably
have used the force if the constitutional way of overtook hadn’t worked.

| think this analysis fulfill the objective of this paper. Final summarization is that the
Communist overtook was (at least from the formal point of view) legal but considering the
circumstances we cannot regard it as legitimate and therefore it was against the legal systemin
general [PRIBAN 1997] and has to be considered as unlawful.
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